Is pornography within the coverage of the First Amendment? A familiar argument claims that it is not. This argument reasons that (1) the free speech principle protects the communication of ideas, which appeal to the reason (the major premise); (2) pornography communicates no ideas and appeals to the passions rather than the reason (the minor premise); (3) therefore pornography is not protected by the free speech principle. This argument has been specified in different ways by different writers. The most prominent and careful of these are Frederick Schauer and John Finnis. Both founder on the attempt to distinguish pornography from art, which both would protect. If art, film, and literature should be protected, then this protection should extend to the pornographic subsets of these genres.
be derived from them is clearly outweighed by the social interest in order and morality." 3 When the Court announced the present constitutional test for unprotected obscenity, it declared that "[p]reventing unlimited display or distribution of obscene material, which by definition lacks any serious literary, artistic, political, or scientific value as communication, is distinct from a control of reason and the intellect." 4 I have deliberately stated both the major and minor premises vaguely. The argument has been cashed out in various ways. The most prominent and careful of these treatments are those of Frederick Schauer and John Finnis, and here I will confine my attention to them.
5 Each has offered a somewhat different statement of both the major and minor premises. A response to them must take up each of their formulations in turn. I conclude that the categorical distinction that they attempt is unsustainable. If art, film, and literature should be protected, then this protection should extend to the pornographic subsets of these genres.
I. SCHAUER
The most elegant statement of the argument is that offered by Frederick Schauer. Schauer writes that "a refusal to treat hard core pornography as speech in the technical sense at issue is grounded in the belief that the prototypical pornographic item shares more of the characteristics of sexual activity than of communication." 6 He illustrates the point with a hypothetical extreme example:
Imagine a motion picture of ten minutes' duration whose entire content consists of a close-up colour depiction of the sexual organs of a male and a female who are engaged in sexual intercourse. The film contains no variety, no dialogue, no music, no attempt at artistic depiction, and not even any view
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of the faces of the participants. The film is shown to paying customers who, observing the film, either reach orgasm instantly or are led to masturbate while the film is being shown. 7 This film is a sexual surrogate, like a plastic or vibrating sex aid. It takes pictorial form only because that is another way of helping individuals achieve sexual gratification. "The mere fact that in pornography the stimulating experience is initiated by visual rather than tactile means is irrelevant if every other aspect of the experience is the same." 8 It is true that some serious literature can also produce sexual arousal, but that literature has other elements that entitle it to protection. The reason why such protection is not appropriately extended to hard-core pornography "is not that it has a physical effect, but that it has nothing else." 9 Pornography that meets this description, Schauer argues, is not protected by the free speech principle.
A. Schauer's Major Premise
To assess Schauer's argument, we must begin with his major premise-the reasons, in his view, speech is protected. 10 His book, Free Speech: A 7. SCHAUER, FREE SPEECH, supra note 6, at 181. 8. Id. at 182. 9. Id. 10. With both Schauer and Finnis, I will take their major premises as given. My claim is that even if those premises are accepted, the conclusions do not follow. I take no position here as to whether those premises are correct. Doing that would require me to state and defend the correct foundational theory of free speech, and even if I could do that, it is beyond the scope of a short paper such as this.
A different argument has been offered by Ishani Maitra and Mary Kate McGowan to show that pornography is outside the coverage of the free speech principle. Maitra and McGowan say little about the rationale for free speech protection, but they claim that "significantly obligation-enacting utterances," verbal acts that actually change the relationships of obligation that exist between persons in a significant way, are outside its scope. Pornography is significantly obligation-enacting if, as feminist critics such as Catharine MacKinnon contend, it "ranks women as inferior (e.g., as socially subordinate to men); it deprives women of important powers (e.g., the ability to fully participate in the democratic process); and it legitimates discriminatory behavior against women (e.g., by making it socially acceptable to treat women as mere sexual objects). The proposed principle proves too much. It would justify, for example, the Sedition Act of 1798, which made it a crime to write about Congress or the president "with intent to defame" or "to excite against them . . . the hatred of the good people of the United States." 1 Stat. 596. If pornography is significantly obligation-enacting, then so was speech critical of President Adams; it ranked the president as an abuser of his powers, tended to deprive him of important powers by making it likely that he would lose the election of 1800 (as in fact he did), and legitimated voting against him. If, however, speech critical of incumbent officeholders is unprotected, then it is hard to see what is left of free speech.
Other speech act theorists have suggested a different and more theoretically (though perhaps not empirically) sound approach, conceding that pornography is speech but claiming that its illocutionary effect is to disable women from being able to engage in speech acts of their own, such as communicating unwillingness to engage in sex. "Faced with a conflict Philosophical Enquiry, surveys the major justifications for free speech and concludes that many of them are weak. The two that are strongest and provide the best reasons for the distinctive protection of free speech are the idea that the individual has a right to control his thoughts and the judgment, based on experience, that powers of censorship are unusually likely to be abused by governments.
The right to control one's own thoughts, Schauer thinks, entails "a right to receive information and, more importantly, a right to be free from governmental intrusion into the ultimate process of individual choice." 11 The dignity of the individual entails that he has a right to decide what to think.
Schauer's major premise is attractive and has been endorsed by many other First Amendment theorists. 12 A particularly careful development of the argument is that of David Strauss, who has argued that as a general rule, "government may not justify a measure restricting speech by invoking harmful consequences that are caused by the persuasiveness of the speech." 13 Violations of this principle are wrong for the same reason that lies are wrong: both "interfere with a person's control over her own reasoning processes." 14 This is different in kind from restrictions on conduct: "outright coercion affects what people do, but restrictions on information affect what people are. For government to frustrate the desire to gamble, for example, is different from the government manipulating the flow of information so that some people who would otherwise have developed that desire never do so." In the former case, people at least know what is being done to them. "There is a value in being able to hold a belief or desire even if one cannot act on it. That is why 'thought control' is such an odious notion."
The second reason for protecting speech, and the one that Schauer thinks most persuasive, is "the argument from governmental incompetence." 16 This argument does not depend on there being anything especially good about speech compared to other conduct. Rather, it is an argument from experience, "that governments are particularly bad at censorship, that they are less capable of regulating speech than they are of regulating other forms of conduct." 17 An example is "the banning of numerous admittedly great works of art because someone thought them obscene."
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Neither of these understandings of the major premise about the First Amendment's coverage settles the question of whether any particular speech is protected. 19 There is a well-established but unfortunate convention Larry Alexander has objected that Strauss's argument will not generate the general rule he proposes, because "autonomy is on both sides of the equation." LARRY ALEXANDER, IS THERE A RIGHT OF FREEDOM OF EXPRESSION? (2005), at 176. The government, when it interferes with speech that it thinks will mislead its audience, may seem to be wrongly paternalizing that audience. But if it does not intervene and the audience is in fact misled, then this will signify "some defect in the audience's ability to deliberate rationally about the message, a defect that impairs the audience's autonomy." Id. Suppression of messages that do this will enhance rather than violate the audience's autonomy. Alexander challenges Strauss at a more fundamental level, arguing that, if (as Strauss concedes) Strauss's principle does not bar the government from censoring false statements of fact, then nothing is left of the principle: any opinion that the government wants to suppress will be dangerous only because it contains implicit assertions of facts that in the government's view the audience should not believe. Id. at 68-71.
Alexander's objection makes autonomy too easily disappear from the anticensorship side of the equation: if the state disagrees with anything the speaker is saying, then it is entitled (Always? Under some circumstances? What circumstances?) to conclude that the speaker must be manipulating or misleading the audience somehow, and so the audience's autonomy will be promoted if the speaker is silenced. The objection to thought control has vanished, because whenever thought control is exercised, the presumedly benign control enhances rather than invades the patient's autonomy. This goes too far. If human beings are going to live in respectful relations with one another, they must, as a general matter, regard one another as free and rational. See STEPHEN DARWALL, THE SECOND PERSON STANDPOINT (2006) , at 269-276. There may be exceptions, and Alexander is right that they cannot be ruled out, but the presumption must run strongly the other way.
16. SCHAUER, FREE SPEECH, supra note 6, at 86. 17. Id. at 81. 18. Id. 19 . Another complication, which I will not explore further here, is that the two reasons for protecting speech that I have described here might imply different ranges of coverage; the area of autonomy of the mind might differ from the area of governmental incompetence. Schauer thus suggests that freedom of speech might not have any essential core but rather be a cluster of interrelated principles. Id (2004) . But this gives up too quickly. Some of these theories are more salient than others, and together the most persuasive of them still protect only a subset of speech. Robert Post addresses the salience question by noting that "any function attributed to the First Amendment will require a form of social organization in order to accomplish its ends." Robert Post, Reconciling Theory and Doctrine (in which this article's title participates) of describing the scope of the First Amendment's operation by distinguishing between "speech" and "conduct." This is a useful shorthand phrase (that is why it is in the title), but it produces the confusing result that the burning of an American flag is "speech," while a bank robber's threat to a teller is not. 20 Schauer offers a better formulation, distinguishing between the First Amendment's coverage and its protection. Rights: may cover certain conduct, by requiring greater persuasive force in order to restrict that conduct. If a particular act is covered by a right to engage in acts of that general type, it takes a better reason to restrict that act than would be the case if the act were not covered by a right. But some reasons may be sufficiently powerful to penetrate the right, just as artillery fire may be sufficiently powerful to penetrate the coverage of . . . armour.
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Thus even if pornography were covered by Schauer's free speech principle, it might still be regulable if it could be shown that it is sufficiently harmful. But that is not Schauer's position. 22 He claims that pornography is not even within the First Amendment's coverage. Regulation of pornography does not involve thought control, because pornography contains no thoughts.
B. Schauer's Minor Premise
Schauer's minor premise, that pornography is not among the communications that the free speech principle protects, is unpersuasive, for three reasons.
First, it is uncertain whether there is any actual pornography that fits Schauer's description. Most does not. 23 23. In another article, Schauer notes that prurient material may be "inextricably coupled" with intellectual or scientific value, and he rejects Miller 's limitation of protection to material with "serious" value. "In order for the test to function, we must be able to say that only material that is completely non-intellectual is excluded from the definition of 'speech.' " Frederick Schauer, Response: Pornography and the First Amendment, 40 U. PITT. L. REV. 605, 609 (1979). He any physical response elicited by pornography depends on the viewer's mental processes. 24 Human sexuality, it appears, is always mediated by thought. I have been told several times by people who were in a position to know that the typical hotel patron who rents an adult movie in his room stays tuned to that movie for about eight minutes. After that time, he changes the channel or turns the TV off. Suppose that this is true. One might take this datum to confirm the view that pornography is, at least here, merely a masturbatory aid: if those viewers are watching the film only until they orgasm, then their interest in the film is merely physical and has little to do with the film's content. 25 The intentions of these viewers seem clear enough. Orgasms are what they are after. Nonetheless, it is plainly mistaken to say that those intentions are merely intentions to masturbate. It can safely be assumed that they already know how to do that, even in hotel rooms without television sets. Why would they pay to rent these movies in order to do something they can already do for free? What are they paying for during those eight minutes?
They are paying for a fantasy-a kind of fantasy that is appealing to them only in a state of preorgasmic arousal, but a fantasy nonetheless. Moreover, not all uses of pornography are as a prelude to orgasm. (Porn magazines are sold in airports, and the men who purchase them very much want not to have an orgasm, since their other pants are in the luggage. What they want is to pass their time imagining certain things.) The common denominator is not any particular physical effect but the presence of fantasy. The real First Amendment issue here is whether the amendment is implicated when government deliberately interferes with efforts to imagine and describe other worlds.
Any regulation of pornography directly implicates the right to control one's own thoughts. This is not true of, say, a law that prohibits prostitution: such a law does not prevent people from thinking about having sex with prostitutes, or from telling one another that this is what they are thinking about, or from inducing one another to think about that. Once more, control thus makes clear that the set of material he means to deny protection is very narrow. He does not pause to wonder whether it is an empty set.
24 (1988) . Steven Gey is on weaker ground when he challenges Schauer's claim that the Court does not protect all "speech" as the word is generally used. Gey acknowledges that conspiracy and perjury are unprotected, but in those cases, he claims, "speech is simply one instrumentality by which a crime unrelated to expression is committed." Id. at 1591. The distinction is unpersuasive. How can one commit perjury without using language to state a proposition? See generally Schauer, Categories and the First Amendment, supra note 19.
25. This argument was made in conversation by Geoffrey Stone, who however did not say that he endorsed it.
of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1352325208080026 of the body is not the same as control of the mind. In order for Schauer's argument to work, he would have to offer some reason for distinguishing sexual thoughts from other thoughts, and he does not even attempt to do that. Schauer never confronts the tension between his rejection of thought control and his conclusion about pornography.
The second difficulty with Schauer's minor premise is related. It is precisely the ideational element that is the basis of any concern of the state that is articulated today. The state is only indirectly attempting to prevent a physical effect from occurring. What it is directly aiming at is a thought elicited in the viewer: "a sensitive, key relationship of human existence, central to family life, community welfare, and the development of human personality, can be debased and distorted by crass commercial exploitation of sex." 26 The physical effect once mattered to regulators much more than it does now. The antipornography crusaders of the nineteenth century thought that if sexual material came into the possession of teenage boys, it would induce them to masturbate, and this in turn would lead to lassitude, weakness, crime, insanity, and early death. 27 Even then, though, much of the suppression was frankly viewpoint-based, targeting as "obscene" writings that were not at all sexually explicit but that advocated sexual liberation or birth control.
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I am aware of no jurisdiction today that regulates pornography without attention to the ideas that it conveys. A few illustrations must suffice. Canada is only concerned about pornography that depicts women in a degrading and dehumanizing way. 29 Germany is only concerned about pornography that offends against human dignity.
30 Japan is only concerned about salacious materials that reflect an "un-Japanese" view of the world. 31 None of these regimes ban all sexually arousing material without regard to the way in which it is presented.
Third and finally, to the extent that Schauer's position rests on distrust of the state, the nonprotection of noncognitive speech is inconsistent with his skepticism about the abuse of state power. That abuse, David Richards observes, "occurs equally on both sides of the line that Schauer 
A. Finnis's Major Premise
Finnis begins by noting that the Court has described the reader of obscenity as looking "for titillation, not for saving intellectual content." 35 The Court is thus relying on "a distinction between two often competing aspects of the human mind: the intellect or reason and the emotions or passions." 36 This distinction was also deployed by framers such as James Madison, who thought that government should aim at control over men's passions.
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Free speech was valued "because it supplied the community with independent (rational) critics of the government."
38 It follows that, "to the extent that expressions derive from the passion end of the reason-passion continuum, the rationale for that freedom disappears."
39 Only rational expression is within the First Amendment's coverage.
The reliance on Madison's democratic justification gives rise to a problem: How can free speech thus understood protect art and literature? In the United States and Great Britain throughout the early twentieth century, the suppression of major literary works of undoubted value, such as James Joyce's Ulysses and D.H. Lawrence's Lady Chatterley's Lover, produced a growing consensus that the law in this area was ridiculous. It is now almost universally agreed that artistic works must be within the protection of the First Amendment. 40 that matter, any other speech) that is not explicitly political. 41 Finnis does not want to adopt such a restrictive major premise, which would "make nonsense of the Court's recognition of the redeeming value of art" and "amount to the constitutional canonization of sheer philistinism." 42 Finnis must therefore explain why free speech protects the arts.
Finnis argues that "art expresses ideas of feeling, and it does this by embodying these ideas in the more or less conventional symbolic forms of music, painting, sculpture, architecture, poetry, drama and prose."
43 Art provides, "to those who attend to it aesthetically, an insight into the life of feeling, vitality and emotion." 44 An indispensable part of the experience of any kind of art is the aesthetic attitude of contemplation, from which all practical interest is absent. When dealing with sexual matters special precautions are necessary in order to maintain the necessary psychic distance. The pornographer is precisely "the man who sets out to defy" these precautions. 45 By doing so, he deprives the material he purveys of intellectual content: "expression that threatens psychic distance does so by shifting its appeal towards the emotion end of the intellect-emotion continuum, and by suppressing the intellectual component in the aesthetic attitude." 46 Finnis relies heavily on the aesthetic theory of Susanne K. Langer. Langer's work is in part a reaction to certain positivist theories of knowledge that were prevalent in the early twentieth century, which posited that only scientific language had truth value and that all other types of meaning were mere expressions of subjective preference. 47 another mode of thinking, symbolic thinking, that has a different kind of objectivity and which can address matters with respect to which science is silent. Notably, the arts communicate symbolically by expressing not factual information but feelings, which are shown rather than stated. The feeling thus expressed is not necessarily the personal feeling of the artist nor the feelings aroused in the audience; it is detached from both. What is shown is the form of feelings, the dynamic patterns that feelings follow. Musical works, for example, convey not emotions but conceptions of emotions in terms that could not be communicated by means of discursive language.
The problem presented by the positivists, to whom Langer was responding, is analogous to the problem in First Amendment theory about the intellectual content of art and literature. Langer's account of symbolic thinking thus gives Finnis the tools to address the free speech problem and to show why art should be protected.
B. Finnis's Minor Premise
Finnis's next task is to show why this protection does not extend to pornography. His central claim is that pornography, by collapsing the necessary detachment, disables itself from symbolically expressing the thought of a feeling in the way that Langer describes. 48 What distinguishes the pornographer, Finnis writes, is that he deliberately destroys the aesthetic attitude, notably through "the arousing of identification with, and the compelling of envy for, the fictional characters in their sexual opportunities and exploits." 49 A principle of free speech that is concerned with protecting ideas is not implicated by the suppression of entertainments that "appeal to the sensual emotions in order to achieve a calculated effect of obfuscating understanding with titillation, stimulation and gratification." 50 Langer's theory of aesthetics is controversial, but set that aside. 51 The symbolic communication she is describing does not cease if the audience 48. Stephen Gey is Finnis's most prominent critic, but he makes little effort to explicate or understand this admittedly somewhat obscure argument. Gey's principal objection is that Finnis "does not cite any empirical studies supporting" the distinction between reason and passion, and Gey concludes that the distinction is unpersuasive because it rests on "no scientific analysis." Gey, supra note 24, at 1587, 1588. Gey's claim that Finnis lacks a scientific basis reveals exactly the kind of positivism that Langer was seeking to refute. Gey further argues that Finnis's defense of artistic expression works "only by ignoring the art and concentrating on the ideas that art is intended to communicate." Id. at 1593 n. 134. This allegation attributes to Finnis the opposite of his actual view by ignoring Langer's claim, adopted by Finnis, that art is not reducible to propositions: "A symbol is a sensuous object which by virtue of its highly articulated structure can express the forms of vital experience-feeling, life, motion and emotion-which purely intellectual discourse cannot convey." Finnis, supra note 4, at 232. Gey, supra note 24, at 1592-1593, pounces on Schauer's concession that emotive speech is protected, which he thinks is a major departure from Finnis. As we have seen, however, Finnis must make a similar concession to the emotions in order to protect the arts. becomes emotionally involved with the narrative and begins to experience directly the feelings that are depicted-a phenomenon that is familiar but which her theory cannot explain. 52 Even if the reader's passions are overwhelmed by the material, this does not mean that symbolic communication is not occurring.
Much art mixes detachment with engagement. The pornography of violence, in which the viewer is invited to envy the hero and imagine himself doing the bloody things that the hero is doing, is as old as Homer. The collapse of detachment, Roger Scruton observes, is in part the way in which music accomplishes its effects: "Jazz frequently takes an off-beat, divides it into quarter-notes, and places the accent on the fourth of those quarternotes-an effect which impacts so violently against the measure, that we cling more firmly to the underlying rhythm, and throw ourselves into the movement." 53 The compelling character of much of Beethoven's music depends on similar techniques.
Form is emphatically not absent from pornography. On the contrary, pornography symbolizes sexual arousal through a range of intensely conventional and ritualized tropes, which are followed with such determined regularity as to invite comparison with that similarly ritualized form, the Hollywood musical.
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Langer's discussion of symbolic communication is useful, but it cannot produce fertile offspring when mated to the reason-passion distinction on which Finnis places so much weight. Any emotion has cognitive content. All emotions involve appraisals of their object, which is judged to be in some way significantly related to the agent's well-being or that of some entity to which the agent is in some way attached. 55 For this reason, emotions are always sensitive to changing beliefs in factual propositions. My anger against you ceases as soon as it is explained to me that you did not do what I think you did. 56 Sexual emotions have cognitive content and so are subject to this kind of fact sensitivity. 57 People get aroused by thinking certain thoughts, and evidence that those thoughts are mistaken can end the arousal, as when I discover that I was misinformed about whose hand was on my genitals. consumers of the photographs in Playboy would lose interest in the magazine, or at least be considerably more conflicted in their erotic reactions, if they were told that the nude woman they were admiring was originally a man who had had a sex change operation.
Any work of art implicitly includes value claims, if only about its own value as art. Pornography obviously contains value claims about the world, most obviously about what is appropriately arousing, that have ethical and even political implications. Thus, for example, gay male pornography, which gave many gay men an early window into their own sexuality, has played a significant role in the emergence of the gay rights movement, which in turn gave rise to one of the most pressing and divisive questions in contemporary American politics.
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A work of art can deliberately elicit its audience's erotic interest in order to make that interest itself the object of aesthetic and intellectual contemplation. Peter Shaffer's play Equus depicts a psychiatrist's dilemma as he attempts to treat an adolescent boy who has committed a horrible crime. The boy worships a god, Equus, who takes the form of a horse and is manifest in actual horses. Equus torments him, but it is also the sole element of transcendence in his otherwise meaningless existence. The play culminates in the reenactment of the failed sexual encounter that led the boy to blind a stable of horses. In that scene, the boy and a young woman both undress, and the woman lies naked on the stage in a sexually inviting position. This is alarming and therefore artistically effective precisely because it is voyeuristic and arousing, and requires audience members to confront their own arousal. The tension between that voyeurism and the civilized ritual of an evening at the theatre mirrors the tension between civilization and Dionysian release which is the play's central concern.
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The contemporary law of obscenity implicitly acknowledges that a work of art can combine prurient interest with artistic value. The present test for determining whether a publication is obscene, laid down in Miller v. California, is:
[a] whether the average person, applying contemporary community standards, would find that the work, taken as a whole, appeals to the prurient 59. I saw the play twice in its original Broadway run in the 1970s. The woman was played by a different actress each time. Both actresses looked attractive without their clothes and doubtless were cast with this in mind.
A majority of the Court has agreed that any effort to enforce a ban on public nudity against a performance of a serious play containing nudity, such as Equus, would violate the First Amendment. Barnes v. Glen Theatre, Inc., 501 U.S. 560, 585 n.2 (1991) (Souter, J., concurring); id. at 587 (White, J., joined by Marshall, Blackmun, & Stevens, JJ., dissenting). The judges also argued about the significance of the nonenforcement of a nudity ordinance against Equus in City of Erie v. Pap's A.M., 529 U.S. 277 (2000) . See also Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 550, 557 (1975) (holding that Hair, including the "group nudity and simulated sex" involved in the production, is protected speech, and rejecting the view "that live drama is unprotected by the First Amendment-or subject to a totally different standard from that applied to other forms of expression").
of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1352325208080026 interest, [b] whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law, and [c] whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value.
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All three prongs must be satisfied before a work can be deemed constitutionally unprotected. But this means that a work can explicitly describe sexual conduct in a way that appeals to the prurient interest-it can be obscene under prongs [a] and [b]-and nonetheless be protected under prong [c] because it has "serious literary, artistic, political, or scientific value." 61 Perhaps Equus is an example. 62 Finnis does not deny that erotic feeling is capable of being symbolized. What happens in pornography, he thinks, is that the thought of the emotion is overwhelmed by the emotion itself. The reader is not aiming at any kind of understanding. Thought is present-thus Finnis avoids Schauer's errorbut it is a mere means to what is actually sought, which is a purely physical gratification. The aim of the pornographer's techniques is "the replacement of aesthetic attention to the material with an attitude in which the practical concerns of the reader or viewer (in this case, a concern to achieve the emotionally aroused states which he desires for himself) intrude upon and suppress an understanding contemplation of the created symbol."
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Let us call the viewer Finnis hypothesizes the Grimly Purposive Masturbator, or GPM for short. The situation of the GPM is precisely that contemplated by Schauer: he wants his orgasm and does not care how he gets it. Pornography is "viewed merely as a type of aid to sexual satisfaction."
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The difficulty for both Finnis and Schauer is that the "failure" of the aesthetic attitude (which of course the viewer will probably regard as no failure at all) lies not in the material itself but in the reactions of the GPM. The GPM may achieve exactly the same result by contemplating a reproduction of a Rubens nude. He may even want to attend a performance of Equus. On the other hand, the GPM is not the only consumer even of the most salacious pornography. Material originally constructed for purely 60. Miller v. California, 413 U.S. 15, 24 (1973) . 61. This is a long-standing instability in obscenity law that has been present ever since the courts began to notice that aesthetic value could justify otherwise obscene publications. The positions taken by Finnis and Schauer might, then, be understood to point to a rule of "variable obscenity," in which the issue is not the content of the material but the pornographer's intent, which is that of inducing a certain kind of reaction from the readers. But as Schauer notes, the idea of variable obscenity had a pretty short run of success in the Supreme Court, because its flexibility gives sellers inadequate notice of just what conduct is prohibited. 66 And this approach still does not explain why salacious appeal, even deliberately salacious appeal, does not convey ideas.
Ian Hunter and his colleagues observe that all of the most prominent discussions of pornography reform in the 1960s, when Finnis was writing, struggled to distinguish art from pornography, and all implicitly relied on a romantic aesthetic ideal. The appropriate consumer of art manages to balance sensual experience with moral reflection, engaging with both without being overwhelmed by either. The consumer of pornography fails to achieve this aesthetic balance. The classic statement of this ideal is Friedrich von Schiller's 1795 Aesthetic Education of Man, which calls for a strenuous striving for the dialectical reconciliation of feeling and form, which would resolve the division of the human self that was the most problematic aspect of Kant's philosophy.
67 "All other forms of perception divide man, because they are founded exclusively either upon the sensuous or upon the spiritual part of his being; only the aesthetic mode of perception makes of him a whole, because both his natures must be in harmony if he is to achieve it." 68 Finnis evidently subscribes to this ideal; he thinks that "the peculiar triumph of art" is to weld together reason and passion so that "sentience is liberated from the drag of biological relevance, while intelligence is liberated from the constraints of discursive reasoning." by erotic interest, any more than it is by sentimental interest. If Schiller could balance his sensuous and his intellectual interests in a Greek statue of a goddess, then so can we. 70 The problem arises only if the intellectual interest is overwhelmed by the sensuous one. 71 And even then, it is hardly clear that the work in question is not art, albeit art of a low kind.
The tendency of treatments of sex to elicit this kind of purportedly inappropriate reaction is what the 1960s reformers thought placed a work beyond protection. Eberhard and Phyllis Kronhausen, in "what was perhaps the single most influential account of pornography in the 1960s," 72 hold that the appropriate aim of erotic literature was "satisfy[ying] the natural and desirable interest in sex, without turning it into morbid channels, confusing and linking it with violence, or keeping it antiseptically detached from the physical sensations which should accompany it, and by connecting the sexual impulse with those love-feelings which are its highest perfection." 73 As William Lockhart and Robert McClure, whose studies of obscenity law were cited nearly two dozen times in Supreme Court opinions, 74 explain, "hard-core pornography appeals to the sexually immature because it feeds their craving for erotic fantasy; to the normal, sexually mature person it is repulsive, not attractive." 75 Pornography is worthless and harmful when it is "daydream material, divorced from reality, whose main or sole purpose is to nourish erotic fantasies or, as the psychiatrists say, psychic autoeroticism." 76 The aesthetic failure that concerned Schiller was not peculiar to erotic works, however. If a reader is used to apprehending either exclusively with the intellect or exclusively with the senses, he will, even in the case of the most successfully realized whole, attend only to the parts, and in the presence of the most beauteous form respond only to the matter. . . . Such readers will enjoy a serious and moving poem as though it were a sermon, a naïve and humorous one as though it were an intoxicating drink.
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But Schiller does not claim that if feeling or form is allowed to dominate unduly, the work communicates nothing. His concerns are very different from Langer's. Bad works of art that Schiller would despise are unquestionably symbolic communications of feeling, in Langer's sense. The balance Schiller idealizes is never realized perfectly; there is no clear line dividing good from bad works of art.
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Many artistic works disrupt the Schillerian balance, often deliberately. In this respect, the GPM is no different from the weary traveler staving off boredom with an ephemeral paperback or the sentimental consumer of drawings of kittens with big eyes. These, for Schiller, might simply be among the huge manifold of events in a life that fall short of perfect aesthetic harmony. Some explanation is needed for why the breakdown of aesthetic distance is especially worrisome when it takes a sexual form.
The basic problem is that the aesthetic theories upon which Finnis is drawing are trying to answer the question: What is great about great art? But for free speech purposes, the question is different. It is: Which actions are covered by the free speech principle? 79 That standard is defined not by criteria of artistic worth but by ideals of self-governance and distrust of government censorship. If I have a right to control my own thoughts, then I have a right to entertain myself with worthless junk.
The impulse to protect high art is related to the tendency in modern times, noted by Charles Taylor, to treat art as a moral source that can substitute for the decline of religious faith by investing ordinary life with meaning. 80 Taylor focuses on high art with serious aspirations, such as the poetry of Pound and Rilke, but the tendency he describes has continued to transform modern aesthetics, which increasingly challenges the stability of the distinction between high and low art.
Miller requires courts to be arbiters of a standard of artistic worth, one that must be uniform across the United States and that, as Justice Stevens in morbid, regressive, sexual-sadistic fantasy and cultivates this morbidity in them, tending to arrest their development." ' Id. at has noted, "assumes that all reasonable persons would resolve the value inquiry in the same way." 81 But even the specialists, artists and critics alike, are deeply divided about what constitutes artistic worth, both in general and in particular cases. 82 With respect to both the production and the critical appreciation of art, the Schillerian ideal competes today with a formidable array of rivals, some of whom reject Miller 's criterion of seriousness altogether. 83 This is why in any obscenity trial there will be literary experts who will come forth to testify in all sincerity about the value of the work on trial.
The adjudicating of questions of high aesthetic theory is a strange task to assign to courts. The trouble is similar to that raised by Larry Alexander's objection to the idea that religion is accommodated by the law because it is a good thing. It follows from this rationale, Alexander points out, that one should accommodate only the true religion. If duties to God have priority over duties to the state, this priority holds only with respect to real rather than imagined duties to God. In order to apply this rationale, the state would have to decide what the true religion is and exempt only that religion's believers from generally applicable laws. 84 This task is obviously one that the state is incompetent to undertake; 85 so is resolving the question of the aesthetic value of any particular work.
86

III. CONCLUSION
Freedom of the mind should be understood to forbid the government from extending protection only to those uses of the mind that it regards as sufficiently dignified. Finnis, in his magisterial treatise, Natural Law and Natural Rights, offers a list of basic aspects of human well-being that the state is obligated to respect and promote. Among these is play, "performances which have no point beyond the performance itself, enjoyed for its own sake." 87 Play, he says, "has and is its own value." 88 He is right about this, but the thought has implications for pornography that he resists. Freedom of thought should include the freedom to be playful and to toy even with dangerous thoughts. Playing with thoughts is precisely what the arts do. The effort to separate pornography from the arts, we have seen, is the rock on which each of the arguments that has been considered here has come to wreck. Finnis is correct that thought is contained in every work of art, but the point applies equally to every fantasy constructed by human beings, sexual or otherwise. Freedom of the mind means the right to imagine other worlds and to tell one another what we have imagined.
I have not addressed the question of the state's interest. Perhaps the freedom to publish pornography is so damaging that the presumption against thought control is here overcome. But we should not pretend that when we suppress pornography we are not infringing values that lie at the heart of free speech.
